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When the Emergency Medical Treatment and Active Labor Act (EMTALA) was passed in 1986, 
few envisioned a day when doctors would refuse to provide call coverage services to their local 
hospitals. Physicians with admitting privileges accepted call duties as part of the relationship, 
and saw it as a way to grow their practices. But 20 years later, economic conditions and medical 
practice realities have changed. In many communities, hospitals are finding it difficult, if not 
impossible, to keep their emergency departments adequately staffed without paying physicians 
for taking call.  
 
Paying for call is not yet an industry standard, but it is quickly becoming a common practice. 
Hospitals once were reluctant to pay for call because of concerns about violating Medicare anti-
kickback statutes. Today there is less concern because the Office of the Inspector General 
(OIG) recently issued an advisory opinion stating that paying for call coverage does not 
necessarily violate these statutes if the pay is structured appropriately. Hospitals that feel 
compelled to provide call pay can look to the advisory opinion for guidelines about how to 
structure a program that is unlikely to be challenged. 
 
Paying for call is not without its challenges. Initiating a call pay program for one specialty often 
brings demands from other specialties for similar call pay programs. In some hospitals, call pay 
is becoming a drain on operating performance, making boards and executive teams doubt the 
sustainability of paying cash for call coverage. 
 
 
Highlights of the OIG Advisory Opinion 
 
EMTALA’s anti-dumping rules require hospitals to provide care to anyone who presents through 
the emergency department as long as the emergency persists. Many patients who present 
through the ED have no private insurance and are ineligible for Medicare or Medicaid: neither 
the hospital nor the physician providing treatment has any assurance of being paid for their 
services. Hospitals are required by law to treat patients irrespective of their ability to pay, and so 
are physicians if they have agreed to participate in the hospital’s on-call rotation. However, 
many physicians see the need to frequently provide extensive treatment without compensation 
as an obstacle to accepting responsibility for taking call. Call pay programs have been 
developed to overcome this obstacle and assure adequate ED staffing. 
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In September 2007, the OIG issued Advisory Opinion 07-10, an examination of one particular 
call pay arrangement offered by a hospital to physicians in 38 subspecialties. The advisory 
opinion makes it clear that every case is different, and that any call pay program must either 
qualify for the safe harbor for personal services and management contracts or pass a facts-and-
circumstances test. Yet by reviewing the opinion letter, hospitals can gain insight into how to 
structure a call pay program that is likely to be acceptable under Medicare’s anti-kickback 
requirements. 
 
The OIG’s opinion letter recognizes the necessity of providing compensation for on-call 
coverage in some markets where hospitals are otherwise unable to sustain adequate 
emergency room coverage. It warns against allowing physicians to demand call pay as a 
condition of doing business at a hospital. It also warns against using call pay as an enticement 
to physicians to join a hospital’s medical staff, or to reward physicians for generating additional 
business for a hospital: 
these uses of call pay risk being interpreted as paying for referrals. 
 
The OIG’s Supplemental Compliance Program Guidance for Hospitals states: 
 
“The general rule of thumb is that any remuneration flowing between hospitals and physicians 
should be at fair market value for actual and necessary items furnished or services rendered 
based upon an arm’s-length transaction and should not take into account, directly or indirectly, 
the value or volume of any past or future referrals or other business generated between the 
parties.” 70 Fed.Reg. 4858, 4866 (January 31, 2005) 
 
Among the potential problems cited: 

·  Covert kickbacks taking the form of payments that exceed fair market value for services 
rendered. 

·  Covert kickbacks taking the form of payments for on-call coverage not actually provided. 

·  Compensation for “lost opportunity” or similarly designed payments that do not reflect 
bona fide lost income. 

·  Payment structures that compensate physicians when no identifiable services are 
provided. 

·  Aggregate on-call payments that are disproportionately high compared to the physician’s 
regular medical practice income. 

·  Payment structures that compensate the on-call physician for professional services for 
which he or she receives separate reimbursement from insurers or patients, resulting in 
the physician being paid twice for the same service. 

A few design factors of the call pay arrangement were especially well received: 

·  Payments were certified by an independent third-party valuation as representing fair 
market value for actual services needed and provided, without regard to referrals or 
other business generated between the physicians and the hospital. 
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·  Per diem rates paid to physicians within each specialty were tailored to reflect the 
burden on a physician and the likelihood that a physician in a particular specialty would 
actually be required to respond while on call, as well as the likelihood of needing to 
provide uncompensated treatment, and the likely extent of that treatment. 

·  The arrangement placed additional demands on the physician beyond the actual time 
spent on call. It required physicians to provide inpatient care and consultation for 
patients seen while on call. It also required physicians to take one-and-one-half days of 
call per month without compensation. 

·  Per diem payments were tailored to cover substantial, quantifiable services, a large 
portion of which were furnished to uninsured patients in the emergency department and 
afterwards. 

·  Per diem payments were administered uniformly for all doctors in a given specialty 
without regard to the individual physician’s referrals to, or other business generated for, 
the hospital. Monthly call obligations in each specialty were divided as equally as 
possible. 

 
In addition, the opinion letter recognized evidence of a legitimate, unmet need for on-call 
coverage prior to implementation of the arrangement, and improvements in the hospital’s 
emergency department staffing and operations after call pay was implemented. In short, when 
properly instituted, call pay programs appear to function as designed with tangible benefits. 
 
 
Structuring Cash Payments for Taking Call 
 
In developing a call pay program, a sponsoring hospital needs to adopt a structure that is 
consistent with the guidelines indicated by the advisory opinion, and assure that the payments 
delivered through the program represent fair market value for the services provided. Nearly all 
call pay programs are structured in one of these three ways: 
 

1. Per diem rates: Physicians are paid a flat dollar amount for a coverage period (typically 24 
hours). Rates are determined by specialty based on benchmarks such as current locum 
tenens costs, specialty-specific salary survey data, and ED payer mix. Per diem rate 
agreements are generally for a period of one to three years, and most are renegotiated at 
least every two years. 
 

2. Guaranteed payer: Physicians assign all billing rights to the hospital, and are paid a 
negotiated rate for services actually performed. The hospital bills all third party payers and 
keeps all collections associated with the care provided. 
 

3. Activation fee: A negotiated fee is paid each time a physician is required to come in to the 
ED, regardless of the patient’s insurance coverage or ability to pay. Fees are typically in 
the range of $200 to $300 and vary by service line. 

 
Each of these approaches must be scrutinized closely to ensure compliance with anti-kickback 
statutes, and to ensure that cash payments represent fair market value for services provided. 
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These structures all represent appropriate methods to compensate physicians for taking call, 
but as long as payments are made in cash, they bring the hospital little added value beyond the 
value of the care actually provided. Furthermore, because highly-compensated specialists pay 
taxes on current income at the highest marginal tax rates, the net value of cash payments may 
still not be attractive enough to entice all physicians to provide call coverage. 
 
 
Using Call Pay to Strengthen Long-Term Relationship s 
 
One thing the OIG advisory opinion makes clear: call pay may not be demanded by physicians 
as a condition of doing business, or used by the hospital to entice physicians to join the medical 
staff. However, at the same time, it does not bar hospitals from viewing call pay as a means of 
encouraging long-term partnerships with physicians for the good of the hospital’s patient base. 
 
One way to accomplish this is to structure a call pay program with a long-term goal, such as 
retirement, in mind. Physicians, like others with high incomes, often find it difficult to accumulate 
enough assets to fund a comfortable retirement. Statutory limits on qualified pension plan 
contributions reduce their effectiveness as retirement vehicles for highly-compensated 
individuals. The costs of implementing and administering nonqualified retirement plans are 
prohibitive for large hospitals and small physician practices alike. Many physicians’ high 
incomes make them ineligible for attractive after-tax options like Roth IRAs. As a result, 
physicians often struggle to find a better way to save for retirement. 
 
A potential silver lining to the retirement dilemma facing physicians is that it represents an 
opportunity for savvy hospitals to deliver call pay through a unique wealth accumulation 
program that mimics a defined contribution retirement plan. 
 
However, to be attractive to physicians, any such program must allow funds to accumulate free 
of corporate insolvency risk, vesting dates, and non-competition requirements. The advantages 
for physicians of a well-structured program are threefold: 

·  They may be able to reduce operating costs in their practices while greatly expanding 
their ability to build retirement assets. 

·  They may be able to make additional elective contributions to the retirement vehicle 
without additional cost to the practice or the sponsoring organization. 

·  The program may allow them to maximize their own contributions without requiring 
commensurate funding for their staff.   

 
In addition, the long-term nature of this type of wealth accumulation program and its focus on 
helping physicians address one of their most pressing issues can strengthen the relationship 
between the sponsoring hospital and its medical staff. In fact, organizations adopting this 
strategy realize other benefits as well: 
 

·  They may use the program to establish long-term fixed costs for call coverage, 
protecting the organization from the explosive annual escalation associated with most 
cash programs. 

·  They may be able to leverage the approach to encourage desired physician behaviors 
such as participation in quality programs and timely completion of documentation. 
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By moving away from cash-based call pay programs to more creative program designs that help 
physicians to save for retirement, hospitals and physicians can build stronger partnerships that 
assure adequate ED staffing levels and benefit patients in the long run. 
 
 
Summary 
 
The looming shortage of physicians and an aging population will increase the burden on 
physicians and hospitals to adequately staff the emergency department in the coming years. It’s 
no wonder, then, that paying for call coverage is becoming a standard practice for hospitals 
across the nation. While cash payments for services may seem like a simple and intuitive 
solution to the need for call pay, many organizations are finding that alternative structures can 
be more effective in 
strengthening relationships with physicians and supporting the hospital’s mission for the future. 
 
 

*** *** *** 
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